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al{ anfh z r4ta am?r ariits 3rgra aa & it a z 3kt uR zqenfe;fa fa
aar; T;a ar@eat 'at ar#ta za g=+hero 3ma wgdaar el

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0

Revision application to Government of India:

() a€tu s4al rca 3tf@fr , 1994 ctr 'tfRT 3r Rte sag mg rcai # EfR "B ~ 'tfRT cbT
Gu-em7r qr cg sir«fa gntaru ma 3rejt era, na #var, f@a rial1, IUq
far, atsft if#r, #tar tq sa,if, { fact : 110001 al #6l u1ftal;l

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ti) faa dt gtf #a a Rt afara fa#t rust1r u ru alra i zu
fa4t sorer qr quernma surd g; rf "B, "[ff fa4t ustnk zn suer i ark ag fa#
cblx(s{l,i "B m fcITTfr '+jO,Sjljj'{ 'ah 6 ufn a tr+ s{ st i

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to anot se of processing of the goods in a
warehouse or in storage whether in a factory or i
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) Na are fh# lg atqr Ruff@a ml w ml ReRft i sq#tr zrca na
ma q sqla grca #R #mecit an aa fa#tg a zag Ruff4a &l

·A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

atmB '3(l}IG'i ctJ- qr«a zrca yam a fa it sgl #Ree mr at n{2sit ht or?gr
Gil z err yd fru garR@ 3ngaa, 34t err trrfur err ~ tR m 6flc'i if fcrm
~ (.=f.2) 1998 tTRT 109 &Rf~~ ~ 61 I

(c) . Credit of any duty allowed· to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
·of the Finance (No.2) Act, 1998. .BP,~ 0

(1) ah4ta sara zca (r9) farad, 2oo1 #a fm o # iaifa f21Afet1:c m~ ~-8 if
al 4fit #, 4f sm2gt # 4Ra smearh fetasRhr a sfaa-smer a rf
anal at at-at 4fii er sf 3ma fur urr afe; rsa er arar s.ar gr ±ff* 3Wffi tTRT 35-~ if ~tlffw t # 4rarqr a men tr6a al 4R f it
a1Reg I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
DNO copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@G 3ma mer uzi via+a a g Gila m m ~ cB1i 6Rl1" m 200/--itR=f
Tar #l urg sit uz icaa yaa vnar at fil 1000/- c#I' 1:J5Nf :r@R c#l" ~ I

T1e revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#tar zca, ata sqra zrca vi at a a4lag urznf@raw f 3r8)
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #kt 3rai zyea 3rf@)fzu, 1944 cM' tTRT 35-~/35-~ * 3TT'f1'@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) sq~Ru qR@a 2 (4) a i sag ra a rcarat #t sr9ta, sr@atn#tr zrcca, .
tasla zca v aa a4)Rt uruf@raw(Rb€) stuf 2fa 9f8al, 3srararz
if 2nd1=1Tffi, <S!g.1--llcil 'l-fcFl" 'J-lflxcll 'TTRt.l·FWlx, J-16J:l~lcsll~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
~ct Floor,Bahumali Bhawan, ~sarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ·



---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf snr i {m#ii at a(gr &hr & al rt pa cir # fg #) q?T 'TffiR
sqj is far aR@; za ea a ±lg #ft fa frat udl arf aa a fg
zqenRe;Re 379ala urznf@raw al v sr@la za4hr var at ya am4a f@z urear &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paiCil in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1. lacs fee of Rs.100/- for each. ·

·qr4rail zrceaerf@rm 1o7o zrerigtf@era rt sip-1 3fc=rfu frrtT\f«r ~ ~ "Bcfc'f
3ra4azur pore zqenfenfa Rsfu If@rant a an2g r@ta # a #Rau 6.6.so h
arIraru z[ca fea au zlra; I

One copy of application or 0.1.0. as the case may be,.and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) z ai iif@er ma al fiataa fut at ail ft en 3nrafa fhu uar & vt
#tr zrc, r Gara zre ya ara at@)an uraf@raw (al,ffa@) Ru, 1982 i ffea
el

(4)

0

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

av zcen, #ta sra zger gi hara 37@Ra =nznf@ran( free),#
,far4cat a mm afarirDemand) Va &&Penalty) Q)f 10% "Wf\JlliT~
erfaf ? tariff, rfraa gf \Jllif 10~~ t l(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4ju3naea sitaaab siafa, znfre z@afaratmrf"(Duty Demanded)
a. (Section)~ 1upkazfeffaft;
zu Ra nrahraz 2feeal ft;
EjlJ ~wfucRt11-JTi?p"frr:n:f 6i?p"~~m.

qqasifa r@hr l rel q& smr 6lgear , er@her'faoh kfgffsa fearTa
t . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would. have to be pre-deposited, provided that the pre
ceposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
nandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lviii) amount determined under Section 11 D;
(lix) amount of erroneous Cenvat Credit tal<en;
(Ix) amount payable under Rule 6 of the Cenvat Credit Rules.

zr en2r# #Ra arfhe nfrswr#war ssies srrar zrear ur au Ralf@ati fag ng rear a 1o%
yrarrufl srsi suer ass faauR@ataaausk 1ograrr~lrraft?I

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where dut 1 ·, a,Qenalty are in dispute, or penalty, where
penalty alone is in dispute." ·

2
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F.No. GAPPL/COM/STP/1576/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Shyamal Shivkumar Joshi, 40, Prematirth

Bunglow, Near Prernatirth Derasar, Satellite, Ahmedabad (hereinafter referred to as "the

appellant") against Order-in-Original No. WS07/O&A/OIO-204/AC-RAG/2022-23 dated

25.11.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division-VIII, Ahmedabad South (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAZPJ7420JSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 3,83,314/..: between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by (_)

the appellant for the FY 2015-16. The appellant were called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant. were issued Show Cause Notice No. V/WS07/O&A/SCN-

778/2015-16/REG/2020-21 dated 24.12.2020 demanding Service Tax amounting to Rs.

55,580/-.for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section T7(c) and Section 78 of the '

Finance Act, 1994.

2.2 THe Show Cause Notice was adjudicated vide the impugned order by the adjudicating

autho:ity wherein the demand of Service Tax amounting to Rs. 55,580/- was confirmed under

. proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further Penalty of Rs.

55,588/- was imposed on the appellant under Section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appe[ant have prefen-ed the present appeal on the following grounds:

The appellant is a chartered Accountant arid Practising as Financial Consultant and

Director in several companies.

4
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F.No. GAPPL/COM/STP/1576/2023-Appeal

The appellant is receiving professional fees and director sitting fees from clients.

The appellant follows cash system of accounting every year.

o During the year under reference the appellant has received fees as under:

Professional Fees Rs. 22,30,000/

Director Sitting Fees

Professional Fees received

Including service tax

Rs. 3,10,970/

Rs. 72,344/

0

0

The appellant has paid Service Tax on Rs. 22,30,000/- on receipt basis as he follows

cash system of accounting.

o Director sitting fees amounting to Rs. 3,10,970/- chargeable to Service Tax under

Reverse Charge Mechanism payable by concerned companies. There is no liability of

the appellant for payment of service tax.

a They have submitted Form 26AS, Income Tax Returns, Profit & Loss Account and

Ledgers for Retainer Fees and Director sitting fees account for the FY 2015-16.

4. Personal hearing in the case was held on 30.06.2023. Shri Pradeep Murth, Chartered

Accountant, appeared for personal hearing on behalf of the appellant and reiterated the

submission made in the appeal memorandum. He submitted that the appellant is a Director in

various companies and had received director sitting fees for the directorship on which

applicable service tax was paid by the employer on RCM basis. He submitted additional

written submission along with certificates from such employers. Based on the same, he

requested to set aside the impugned order.

4.1 The appellant have in their additional submission given during the course of personal

hearing, inter alia, submitted that during the FY 2015-16 the difference in the Books of

Acount and Form 26AS comprise of Director Sitting Fees of Rs. 3,10,970/- (on which the

service tax was payable by the companies on RCM basis) and Professional Fees received

including service tax of Rs. 72,344/- (received from Mis. Advent Environment Technology

and MIs. Vishakha Pol Fabs Ltd.). Thus, there is no difference as alleged in the impugned

order.

·
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F.No. GAPPL/COM/STP/1576/2023-Appeal

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandui, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

· appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

6. It is observed that the main contentions of the appellant in the appeal memorandum

are that during the year under reference the difference in the Books of Account and Form

26AS. comprise of Director Sitting Fees ofRs. 3,10,970/- and Professional Fees received

including service tax of Rs. 72,344/-. The Service Tax on Director Sitting Fees was payable

by the companies on RCM basis and they have also. submitted certificate from such

companies certifying that the applicable service tax has been paid by such companies. Thus,

there is no difference as alleged in impugned order.

. 6.1 It is also observed that the adjudicating authority has confirmed the demand of Service

tax of Rs. 55,580/- on the income of Rs. 3,83,314/- being difference between Rs. 26,13,314/

as shown in Form 26AS on which TDS has been deducted and Rs. 22,30,000/- as shown in

ST-3 Returns on which Service Tax has been paid by the appellant during the FY 2015-16.

0

7. On verification of the Profit & Loss Account and Income Ledgers submitted by the

appellant I find that the appellant received an amount of Rs. 22,30,000/- as Retainer Fees

·Incone on which they have already paid the applicable service tax and thesaid amount shown

as taxable value in ST-3 Returns filed by them for the FY 2015-16. The appellant also

received income of Rs. 3, 10,970/- as Director Sitting Fees and as per the certificate issued by 0
the respective companies certifying that they have paid applicable service tax on the said

amount, I find that the appellant not required to pay any service tax on the said amount. As

regard, the remaining difference of Rs. 72,344/-, on verification of the ledger for Director

Sitting Fees income and Form 26AS for the FY 2015-16,I find that the said difference arise

due to the companies viz. Mis. Advent Environment Technology and MIs. Vishakha Poly

Fabs Ltd. deducted TDS including Service Tax amount. Thus, I find that the appellant are not

required to pay any service tax on the differential amount of Rs. 3,83,314/- as confirmed in

the impugned order.

8. In view of the above, I hold that the impugned order passed by the adjudicating
aubority, confirming demand of service tax, is not legal and proper and deserves to be set

5.

6



F.No. GAPPL/COM/STP/1576/2023-Appeal

as:de .. Since the demand of service tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

The appeal filed by the appellant stands disposed of in above tenns.

4-.-p$0-·->
(Shiv Pratap Singh)

Commissioner (Appeals)
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(for uploading the OIA)

7




